
 

 

 

 

 

 

 

 

 
 
 
CHINA ISSUED NEW GUIDANCE ON THE ADMINISTRATION 

OF WITHHOLDING CORPORATE INCOME TAX 
 

 

On 17 October 2017, the China State Administration of Taxation (‘SAT’) issued Public Notice [2017] 

No. 37 - “Issues Regarding Withholding Corporate Income Tax (CIT) at Source for Non-Resident 

Enterprises” (“PN 37”).  PN 37 revises and streamlines the rules governing the administration of 

withholding CIT on income derived by non-resident enterprises.  It is accompanied by the SAT official 

interpretation and took effect from 1 December 2017.   

 

In this Tax Flash, we will provide you the salient points of PN37. 

 

 

1. Replaces Circulars 

 

PN 37 repeals the following circulars:  

 

 Circular Guoshuifa [2009] No. 3 – “Notice of SAT on the Issuance of Interim Administrative 

Measures for Source Withholding and Remittance of Non-Resident Corporate Income Tax” 

(“Circular 3”); 

 the remaining provisions on the calculation of disposal gains of Circular Guoshuihan [2009] No. 698 

- “Notice of SAT on Strengthening the Administration of Corporate Income Tax on Gains derived 

by Non-resident Enterprises from Equity Transfers”
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 (“Circular 698”);  

 Art. 5 and Art. 6 of SAT Public Notice [2011] No. 24 - “Corporate Income Tax Administration of 

Non-resident Enterprises” (“PN 24”); and 

 Relevant articles in some other circulars.  

 

  

                                                 
1
 The indirect transfer rules in Circular 698 was repealed by SAT PN 7 – “Several Issues Relating to Corporate 

Income Tax on Gains from Indirect Transfer of Assets by Non-resident Enterprises” in 2015 
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2. Abolition of Contract Registration Requirement 

 

Under the repealed Circular 3, for an offshore transfer of a PRC enterprise, the transfer agreement should 

be submitted to the competent tax authority within 30 days from the date the agreement was signed or 

amended.   Such requirement was abolished by PN 37.   

 

Having that said, PN 37 expressly stipulated that (i) the competent tax authority still has the authority to 

ask for the contract and other information from the relevant parties (including the withholding agent and 

non-resident taxpayer); and (ii) withholding agent should properly maintain a file which contains the 

contract details, the records of tax withholding and payments and other relevant information. 

 

Besides, non-resident enterprises should be aware that contract registration with tax authorities would still 

be required in some other occasions, e.g. application for tax treaty benefit, contracted projects for a PRC 

entity, outbound payments exceeding USD 50,000 etc. 

 

3. Abolition of Withholding Agent’s Tax Clearance Requirement for Contract with Multiple 

Instalment Payments 

 

PN 37 abolished the Circular 3 requirement of which the withholding agent of a contract with multiple 

instalment payments should complete the final tax clearance with the competent tax authority within 15 

days before the last instalment payment.  

 

4. Timing of Dividend Withholding Obligation 

 

PN 37 stipulated that the dividend CIT withholding obligation arises on the day the dividend payment is 

made to the non-resident enterprise rather than on the day the resolution to declare the dividend was 

made.   

 

Art. 5 of PN 24 (repealed) Art. 7 of PN 37 

 Withholding obligation arises on the 

date the resolution to declare dividend 

was made (or actual payment date if it is 

before the date of resolution). 

 Withholding obligation arises on the 

date of dividend payment. 

 This provision retroactively applies to 

unpaid dividends where withholding 

tax has not been settled prior to the 

effective date of PN 37. 

 

5. Consideration paid in instalments – Recovery of Investment Cost  

 

Where transfer consideration is to be paid in instalments, investment cost will first be recovered.   

 

Art. 6 of PN 24 (repealed) Art. 7 of PN 37 

 For non-resident enterprise directly 

transfer the equity interest of a Chinese 

entity, if transfer consideration is to be 

paid in instalments, income recognition 

should take place after: 

- the related agreement takes effect; and  

- formalities for change in equity 

ownership are completed. 

 If transfer consideration is to be paid 

in instalments, the instalment 

payments will first be regarded as 

recovery of investment cost.  

 CIT should be calculated and withheld 

after all investment costs have been 

recovered. 

 This provision retroactively applies to 

contract where withholding tax has not 

been settled prior to the effective date 

of PN 37. 



 

 

 

6. Conversion of Foreign Currency into RMB 

 

PN37 clarifies the exchange rate that should be used for converting payment denominated in foreign 

currency into RMB under the following three scenarios: 

 

Situation Use of Exchange Rate 

 Tax is withheld by withholding agent 

 

 

 The exchange rate on the date the 

withholding obligation arises (i.e. the 

date when payment is actually paid or 

become due) 

 Non-resident taxpayer voluntarily 

reports and files tax return  

 The exchange rate on the day before the 

issuance of tax payment certificates 

 Tax authority order non-resident 

taxpayer to pay tax 

 The exchange rate on the day before the 

tax authority makes the decision 

 

PN 37 also revises the Circular 698 provision on how the income/costs (denominated in foreign currency) 

of equity transfer should be converted into RMB for tax calculation purposes:  

 

Art. 4 of Circular 698 (repealed) Art. 5 of PN 37 

 If the income/costs of equity transfer is 

in a currency other than RMB, they 

should first be converted to the currency 

used in the first capital injection (or 

purchased the equity) for tax calculation 

purpose. 

 The exchange rate used should be on the 

day the income is obtained or initial 

investment is made. 

 If the income/costs is in a currency other 

than RMB, they shall be converted into 

RMB first before calculating the gain.  

 The exchange rate used should follow 

the three scenarios in the above table  

 

7. Relaxed Timeline for Non-Resident Taxpayer’s Self-Reporting 

 

In case the withholding agent fails to perform its withholding obligation, PN 37 provides a more 

reasonable timeline for non-resident taxpayer’s self-reporting: 

 

Under Circular 3 (repealed) Under PN 37 

 Non-resident taxpayer should, within 7 

days of the original withholding obligation 

arises, file and settle the CIT with the 

in-charge tax authority at the location 

where the income is derived.  

 Non-resident taxpayer can wait for 

tax authority’s instruction to file 

and settle the CIT. 

 If non-resident taxpayer voluntarily 

reports and pays CIT before the 

deadline set by the tax authority, the 

tax payment would be regarded as 

being paid on time. 

 This provision has retroactive 

effect. 

 

 

 



 

 

8. Multi-Locations Tax filing 

 

Under Circular 3, for non-resident enterprise with income from several locations within China, it may 

select one location to self report and settle the tax.  PN 37 now supplements with a further requirement 

that the captioned income streams must be “income of same nature”.    

 

PN 37 did not define “income of same nature”.  However, the official interpretation of PN 37 has 

explicitly stipulated that for an indirect transfer of two or more Chinese entities (i.e. transferring an 

overseas co. with two or more Chinese entities), the gain derived from disposal of these Chinese entities 

will not be treated as “income of the same nature”.  Separate filings will need to be made with all the 

relevant authorities in which the transferred Chinese entities are located. 

 

9. Competent Tax Authorities and Withholding Agent 

 

PN 37 also clarifies how to determine the competent tax authority and the withholding agent’s 

non-compliance liabilities: 

  

 Withholding agent should report and settle the tax withheld with its in-charge tax authority. 

 

 If withholding agent has made payment to the non-resident recipient but did not settle the tax with 

the tax authority within the prescribed timeline, the withholding agent will be considered as "tax 

withheld but not remit to the tax authority" in any one of the following circumstances: 

 

- Withholding agent informed the non-resident recipient that tax has been withheld; 

- Tax payable has been booked separately in the withholding agent’s accounting book; 

- Tax payable has been separately deducted/amortized in the withholding agent’s income tax 

returns; or 

- There is other evidence that the tax was actually withheld. 

 

In such case, withholding agent’s competent tax authority should follow up with the withholding 

agent to recover tax withheld but not paid over.  Withholding agent may also be pursued for late 

payment levies and penalties. 

 

 In any other situations, the withholding agent would be considered as failing to withhold tax:  

 

- If the withholding agent’s competent tax authority confirmed that tax has not been withheld and 

paid by the withholding agent, the tax authority should notify the competent tax authorities in the 

place where the income is derived by sending a letter within five business days from the date of 

such confirmation. 

- The non-resident recipient should report and pay the tax to the competent authorities located in 

the place where the income is derived: 

 

 

 

 

 

 

 

 

 

 

 

 

 

Types of income Competent Tax Authorities 

 Income derived from the transfer 

of immovable property 

 the state tax bureau at the place where 

the property is located 

 Gains derived from a transfer of 

an equity investment 

 the tax authorities in charge of the 

invested enterprise's income tax 

 Dividends  the tax authorities in charge of the 

distributing entity's income tax 

 Interest, rents and royalties  the tax authorities in charge of the 

income tax of the enterprise or individual 

that bears or pays the relevant income 



 

 

- If the location of a withholding agent is different from the place where the income is derived, and 

the competent tax authorities in the place where the income is derived are responsible for 

collecting the tax, those authorities will be responsible for verifying the relevant information with 

the withholding agent’s competent tax authority; 

- The withholding agent’s competent tax authority will pursue the non-compliance liability of the 

withholding agent; 

- The withholding agent or the non-resident recipient (or both) may be pursued for tax recovery 

(and levies/penalties). 

 

 

POINTS TO NOTE 

 

PN 37 provides clearer guidance on the administration of withholding CIT on income derived by 

non-resident enterprises.  On one hand, new measures are introduced to reduce the administrative burden 

on withholding agents and non-resident payees.  On the other, it continues and refines certain provisions 

in Circular 698, such as: 

 

 The base cost of equity for calculating transfer gain/loss is the “Equity Net Value”.  

 “Equity Net Value” is the amount of capital contributed (or consideration paid to the original owner 

for acquiring the equity interest), adjusted by value decrements/increments recognized for tax 

purposes during the holding period 

 Undistributed retained profit of the transferee (i.e. the Chinese entity) cannot be used to offset 

against the transfer consideration 

 Taxable income received by non-resident enterprise should be grossed-up if the withholding tax cost 

is borne by the withholding agent.  

 

PN 37 makes a number of changes to the previous rules.  Relevant parties (including the withholding 

agent and non-resident recipient) should have thorough understanding of this new guidance and pay close 

attention to their withholding obligations and the relevant legal liabilities.  



 

 

RSM Tax Advisory (Hong Kong) Limited 
 
RSM Hong Kong’s dedicated and experienced tax specialists can: 

 

 Advise on tax efficient holding and operational structures for new cross-border investment, including the formation 

of Hong Kong and Chinese business entities 

 Review existing cross-border investment structures, advise on identified deficiencies, quantify any potential 

exposure from such deficiencies, and further advise on restructuring approach and procedures 

 Assist clients to discuss and clarify matters with tax officials, including transfer pricing and advance rulings 

 Act as client representative in tax audits and tax investigations 

 Provide transaction support services on mergers and acquisitions, including tax due diligence, deal structure 

advice, tax health checks, related human resources arrangements and other tax compliance and consultation 

services 

 Advise on human resources and structuring employment arrangements in a tax-efficient manner 

 Advise on tax equalization schemes 

 Provide tax compliance services for individual and corporate clients in Hong Kong and China 

 

The aim of Tax Flash is to alert readers to recent developments. The information is general in nature and it is not to be 

taken as a substitute for specific advice. Accordingly RSM Hong Kong accepts no responsibility for any loss that occurs 

to any party who acts on information contained herein without further consultation with us.  If you have any comments 

or require further information please contact: 

 
Mr. Dicky To 
T +852 2508 2863 
E dickyto@rsmhk.com 
 

Mr. Eric Chen 
T +852 2583 1259 
E ericchen@rsmhk.com 
 

Ms. Lilian Poon 
T +852 2583 1241 
E lilianpoon@rsmhk.com 
 

Mr. Samuel Chan 
T +852 2583 1242 
E samuelchan@rsmhk.com 

Mr. Patrick Ho 
T +852 2583 1258 
E patrickho@rsmhk.com 
 

Mr. Caesar Wong 
T +852 2508 2851 
E Caesarwong@rsmhk.com  
 

Ms. Catherine Tsang 
T +852 2583 1256 
E catherinetsang@rsmhk.com 

Mr. Chan Ka Ho 
T +852 2583 1249 
E khchan@rsmhk.com 

Ms. Joanna Lee 
T +852 2583 1317 
E joannalee@rsmhk.com 
 

 

RSM Tax Advisory (Hong Kong) Limited 

29th Floor, Lee Garden Two 

28 Yun Ping Road 

Causeway Bay, Hong Kong 

T +852 2598 5123 

F +852 2598 7230 

E tax@rsmhk.com 

www.rsmhk.com 

RSM Tax Advisory (Hong Kong) Limited is a member of the RSM network and trades as RSM. RSM is the 

trading name used by the members of the RSM network.  

Each member of the RSM network is an independent accounting and consulting firm, each of which practices 

in its own right. The RSM network is not itself a separate legal entity of any description in any jurisdiction. 

The RSM network is administered by RSM International Limited, a company registered in England and Wales 

(company number 4040598) whose registered office is at 50 Cannon Street, London EC4N 6JJ. 

The brand and trademark RSM and other intellectual property rights used by members of the network are 

owned by RSM International Association, an association governed by article 60 et seq of the Civil Code of 

Switzerland whose seat is in Zug. 

©  RSM International Association, 2018 
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