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Background 
 

 Hong Kong is a significant economic partner of India, both in terms of trade and investment. India is 
Hong Kong’s 4th largest export market destination and Hong Kong is India’s 3rd largest export market. 
India is 7th largest trading partner of Hong Kong. Hong Kong occupies the 16th position in FDI equity 
inflows into India1.  

 India is currently a party to around 92 comprehensive Double Taxation Avoidance Agreements 
(DTAAs) and its existing DTAA between India and China does not extend to cover Hong Kong.  

 Unlike most other jurisdictions which impose tax on the worldwide income of their tax residents, Hong 
Kong follows the territorial basis of taxation (source based taxation). Although, Hong Kong law deems 
certain income streams derived offshore to be sourced from Hong Kong. As a corollary to this, while 
Hong Kong residents deriving income from India only face double taxation in limited circumstances, 
Indian residents deriving income from Hong Kong still face double taxation in both jurisdictions2. That 
said, investors from Hong Kong suffer Indian withholding tax in the range of 20%-40% which otherwise 
could have been restricted to 10 to 15% in the presence of a DTAA, making their investments into     
India uncompetitive. 

 Against this backdrop, the Central Government had notified the “Hong Kong Special Administrative 
Region of the People’s Republic of China” as ‘specified territory’ for the purpose of Explanation 2 to 
Section 90 of the Income Tax Act 1961 (‘the Act’) vide Notification No. 25 of 2010. The notification  
enables the Central Government to enter into a DTAA with Hong Kong.  

Union Cabinet approves DTAA with Hong Kong  
 

 A Press release was issued dated 10 November 2017 stating that the Union Cabinet chaired by the 
Prime Minister Shri Narendra Modi has given its approval for entering into DTAA with Hong Kong. 

 It is expected that this agreement will stimulate flow of investment, technology and personnel from  
India to Hong Kong & vice versa, prevent double taxation and provide for exchange of information    
between two jurisdictions. It will improve transparency in tax matters and will help curb tax evasion and 
tax avoidance. 

 Further, it has been indicated through a press release that DTAA with Hong Kong shall be on similar 
lines as entered into by India with other countries.   

Our Comments 
 

 This is a welcome development as DTAA would help bolster the economic and trade ties between the 
two jurisdictions. The conclusion of DTAA with Hong Kong would reduce the withholding tax rates that 
can be applied to interest or royalties or FTS (which can be as high as 40% in certain cases in the      
absence of DTAA). It will also provide a fair and certain tax environment for business activities by way 
of an Article on Permanent Establishment (currently the broad concept of ‘Business Connection’ under 
the Act is being applied) and Article on Dependent Personal Service.  

 This will allow Hong Kong investors to make investment decisions with greater certainty and reduces 
compliance costs for businesses.   

 Hong Kong is a significant international finance centre, and Hong Kong also has a territorial-based tax 
system. These features coupled with the presence of a DTAA with India are expected to make Hong 
Kong a favoured location for Indian investor to establish companies. Notably, Hong Kong has a tax 
treaty network of 38 tax treaties which include China, the UK, France, Switzerland, Japan, Belgium, 
UAE and Luxembourg. 

 While the text of DTAA is currently unavailable in the public domain, it is likely that some of the BEPS-
inspired anti-abuse measures will find place in the DTAA with Hong Kong since both the jurisdictions 
are signatories to the Multilateral Instrument under BEPS.  

1. http://www.mea.gov.in/Portal/ForeignRelation/Hong_Kong_03_09_2017.pdf 
 

2. Presently, Section 91 of the Act grants unilateral Tax Credit to Indian residents  in case where no DTAA exist (e.g. between India and Hong Kong)  

http://www.mea.gov.in/Portal/ForeignRelation/Hong_Kong_03_09_2017.pdf
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