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— DIGITAL NOMAD PASS

-TAX'IMPLICATION

Although modern mobile workers go by many names — digital nhomad, cross-border telecommuter,
extended business traveller, or accidental expat — one thing is clear: they have come to constitute a
crucial part of the workforce in many countries. The continued evolution of the mobile modern workforce
has resulted in multifaceted compliance concern involving immigration, tax and employment law
challenges.

Malaysia has recently launched digital nomad visa which will serve as a special residence permit supported
by the MDEC or the Malaysia Digital Economic Corporation, the agency tasked with promoting the country’s
digital economy. Under the De Rantau program, qualified digital nomads can live in Malaysia from three
months to one year, with the option to renew for an additional twelve months.

To be eligible for the Malaysia digital nomad visa or DE Rantau pass, the individual must meet certain
conditions, which include the following:
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De Rantau is open to foreign and local digital professionals. For foreigners, they will receive a Professional
Visit Pass, which will allow them to stay in Malaysia from three up to twelve months, after which it can be
renewed for an additional twelve months. Immediate family members (i.e. spouse and child/children) are
also eligible to apply.

THE POWER OF BEING UNDERSTOOD RS h A
AUDIT | TAX | CONSULTING



=
TAX IMPLICATIONS

Mobile workers need to be aware that there are tax concerns when they are working in a foreign country
and the requirement to be compliant with local tax rules and regulations.

In Malaysia, the source of employment income is by reference to where the individual exercises his
employment. Exercising employment means discharging the duties of employment.

The phrase exercising employment, which is not defined in the Income Tax Act,1967 (ITA), is generally
understood to mean employment is exercised at the place where the individual is physically present when
performing the activities for which the employment income is paid.

Therefore, during the period the individual is exercising employment in Malaysia, the salary paid by the
employer would be taxable in Malaysia.

For those individuals living in Malaysia who may be working for a foreign employer, there is a possibility
that the individuals living in Malaysia may be brought to tax on the foreign income on the basis that the
income is sourced from Malaysia or arises in Malaysia.

If an individual is located in Malaysia and is performing his duties of employment in Malaysia for a foreign
employer, then such individual will be regarded to be exercising his employment in Malaysia, and the
whole of his income (attributable to that employment) will be taxed in Malaysia as the source of that
income is derived from Malaysia. An individual exercising an employment in Malaysia is taxable on his full
income, notwithstanding that part or whole of his income may be paid to him outside Malaysia.

Under normal circumstances, an individual whose stay in Malaysia for less than 182 days in a calendar
year would be treated as a non-resident for tax purposes and his gross income will be taxed at a flat rate
of 30% without any reliefs being given. However, if his period of stay in Malaysia in a calendar year is
more than 182 days or he qualifies as a resident in Malaysia as prescribed under Section 7 of the ITA, he
will be treated as a tax resident and eligible to claim tax reliefs and his chargeable income will be taxed
at progressive tax rates. Tax-residency rules also apply to contractors and part-time workers, especially
in regards to reporting taxes.

In the case where an individual has a dual contract with separate employment contracts for duties
performed in Malaysia and overseas, the tax position will follow the same tax treatment. The taxpayer has
to prove that the contract relating to the foreign employment was fully performed overseas and not related
to any of the activities undertaken in Malaysia.

If you do not declare/report your income you may face severe consequences. Here are some common
risks and issues which may arise from not declaring/reporting taxes:
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TAX EXEMPTION/ RELIEFS

In a situation where the period of stay in Malaysia is less than 60 days, employment income can be
exempted from Malaysia income tax as provided under the domestic tax law - Exemptions under Para 21,
Schedule 6, of the ITA. Where the individual’s stay in Malaysia is more than 60 days but less than 182
days, he/she may claim relief pursuant to a Double Taxation Agreement (DTA). The exemption/relief are
not automatically given. A claim for exemption/relief must be made at the time of submission of the
Income Tax Return Form. It is necessary for foreign nationals claiming the exemption /tax treaty relief to
prove to the IRBM that they do indeed qualify for the exemption/relief.

For those individuals who do not meet the conditions to qualify for the relief/exemption, they are likely to
be taxed on employment income attributable to their Malaysian assignments.

FOREIGN EMPLOYER’'S PERSPECTIVE

The presence of an employee in Malaysia (host country) of a foreign employer could give rise to risk of
a taxable presence for the employer entity, and result in such entity being subject to Malaysian Corporate
Income Tax on profits which are attributable to the Permanent Establishment (“PE”). There are several
factors to determine if a PE or business presence is triggered in Malaysia by virtue of an employee’s
presence in Malaysia. These include but are not limited to whether the foreign entity has a fixed place of
business at its disposal through which it partially or wholly carries on its business (i.e., Fixed Place PE);
or if the employee habitually plays the principal role leading to the conclusion of contracts in the name of
the enterprise (i.e., Dependent Agent PE).

Generally, the use of a home office should in itself not trigger a Fixed Place PE if the employer does not
require the employee to work in the host country, does not offer an office for the employee, and does not
rent and maintain a home office/co-working space for the employee.

With regard to a Dependent Agent PE, it is important to ensure that the activities and functions carried out
by the employee does not include any activities which would give rise to a PE or business presence risk
for the foreign entity in Malaysia (e.g. contract negotiation, conclusions of contract, supervisory activities
etc.).

CONCLUSION

It is crucial for the applicants or the foreign employer to take into consideration the tax consequences that
may arise as a result of remote work. It is also important to study and analyse such tax issues thoroughly

to reduce any potential tax risk.
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RSM Tax Consultants (Malaysia) Sdn Bhd is a member of the RSM network and trades as RSM. RSM
is the trading name used by the members of the RSM network.

Each member of the RSM network is an independent accounting and advisory firm each of which
practices in its own right. The RSM network is not itself a separate legal entity of any description in any
jurisdiction. The RSM network is administered by RSM International Limited, a company registered in
England and Wales (company number 4040598) whose registered office is at 50 Cannon Street, London,
EC4N 6JJ.

The brand and trademark RSM and other intellectual property rights used by members of the network
are owned by RSM International Association, an association governed by article 60 et seq of the Civil
Code of Switzerland whose seat is in Zug.

This article is not intended to provide specific business or investment advice. No responsibility for any
errors or omissions nor loss occasioned to any person or organisation acting or refraining from acting as
a result of any material in this website can, however, be accepted by the author(s) or RSM International.
You should take specific independent advice before making any business or investment decision.
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