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Corporate Voluntary Arrangement

The Corporate Voluntary Arrangement (“CVA") is a
binding arrangement made between the company and
its creditors without involving the approval from Court
whilst the directors remain to hold management control
over the company.

The criteria for a company to propose for CVA are as
follows:

= the company is a private limited company (i.e. Sdn
Bhd).

= the company is not alicensed institution or operator
of a designated payment system regulated under
the laws enforced by the Central Bank of Malaysia.

m the company is not a financial market institution
under the Capital Markets and Services Act, 2007.

m the company has not created a charge over its
property or any of its undertaking. However, it is
worthwhile to note that if the company has provided
a third party charge, or the directors/shareholders
have provided a personal guarantee as financing
security/undertaking, the company is eligible to
propose for CVA.

The Board of Directors will appoint a nominee (who is
a qualified insolvency practitioner) and submit to the
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nominee relevant documents and proposal setting the
terms of the CVA. Uponreview and approval, the nominee
will make the necessary lodgment with the Court and
moratorium on actions by creditors will commence
automatically for 28 days upon the said lodgment.

A meeting of the creditors must then be summoned and
convened by the nominee within 28 days. The proposed
CVA must be approved by creditors of 75% in valueand a
simple majority of the members, both presents and
voting. Once approval has been obtained from the
required majority, the nominee shall inform the Court
and subsequently, the CVA shall take effect and it shall
be binding on all creditors of the company. However,
should more time is required to consider the proposed
CVA, the moratorium may be extended up to a maximum
of 60 days subject to the approval conditions stated
earlier.

The CVA process is a useful mechanism for companies
to obtain a small window to defer some payments and
restructure its debts (negotiate with creditors) and/or
secure a white knight to avoid a liquidation of the
company.
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Judicial Management

The Judicial Management procedure (“JM") will allow
distressed company or its creditors to apply to the
Court for an Order to place the management power of
the company in the hands of a qualified insolvency
practitioner, known as the Judicial Manager. However,
the company must not be a licensed institution or
operator of a designated payment system regulated
under the laws enforced by the Central Bank of
Malaysia and not a financial market institution under
the Capital Markets and Services Act, 2007.

An application for JM may be filed when:

= the company is or will be unable to pay its debts.

= thereis areasonable probability of rehabilitating the
company or of preserving all or part of its business
as a going concern or that otherwise the interests of
creditors would be better served than by resorting a
winding up.

Upon filling of the application for JM, moratorium on
existing and future actions by creditors will commence
automatically, unless with the leave of Court.

The Court will grant the JM Order when it is satisfied
that:

= the company is or will be unable to pay its debts.

= survival of the company as a going concern.

= gpproval of the debts settlement arrangement
obtained from creditors of 75% in value.

m more advantageous realization of the company as
compared to a winding up scenario.
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Upon obtaining the JM Order, the power to manage the
affairs and the assets of the company will be vested
with the Judicial Manager. A 6 months moratorium will
take effect from the date of the Court Order and the said
moratorium period may be extended for a periodup to 6
months, should the Judicial Manager has reasonable
grounds to apply for the extension.

Notwithstanding to the above, the Debenture Holder
has a veto rights to oppose the JM application.

The JM process differs from the CVA as it allows
companies which have charged their assets for
financial facilities to enjoy the moratorium and enable
them to restructure their debts. However, the directors
would no longer be in control of the company and the
Judicial Manager would be in charge of driving the
process as well as managing the company.
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SCHEME OF ARRANGEMENT

Scheme of Arrangement

The Scheme of Arrangement (“SOA") is a Court
approved arrangement made between the company
and its various classes of creditors and members
through a formal Court process. During this process,
directors will remain their management control over the
company.

Unlike the restriction imposed on CVA and JM, any
company, creditor, member of the company, the
liquidator or the Judicial Manager may initiate the
SOA.

In a normal circumstance, SOA involves three stages:

The company will make an application to the Court for an
Order to convene meetings with its scheme creditors.
The scheme creditors must be classified into different
classes in accordance to their legal rights stipulated in
the Companies Act, 2016 (i.e. secured creditors,
preferential creditors and unsecured creditors).

It is also at this stage that the company may apply for a
Restraining Order (“RQ") to restrain creditors from
initiating and continuing legal proceedings against the
company for debt recovery (moratorium). The RO is
valid for 3 months with extensions of up to a further 6
months. However, unlike the CVA and JM, the RO is not
granted automatically. Pre-conditions under Section
368 of the Companies Act, 2016 must be satisfied for
the Court to grant the RO. Section 368 provides that:

(1) If no order has been made or resolution passed for
the winding up of a company and a compromise or
arrangement has been proposed between the
company and its creditors or any class of those
creditors, the Court may, in addition to any of its
powers, on the application in @ summary way of
the company or any member or creditor of the
company, restrain further proceedings in any
action or proceeding against the company except
by leave of the Court and subject to any terms as
the Court may impose.
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(2) the Court may grant a RO under subsection (1) to a
company for a period of not more than three months
and the Court may on the application of the company,
extend this period for not more than nine monthsif -

(a) the Courtis satisfied that there is a proposal for
a SOA between the company and its creditors
or any class of creditors representing at least
50% in value of all the creditors;

(b) the Court is satisfied that the RO is necessary
to enable the company and its creditors to
formalize the SOA for the approval of the creditors
or members;

(c) astatement of affairs of the company made up
to a date not more than three days before the
applicationis lodged together with the application;

(d) the Court approves the person nominated by a
majority of the creditors in the application by
the company under subsection (1) to act as a
director or if that personis not already a director,
appoints that person to act as a director
notwithstanding the provisions of this Act or
the constitution of the company.
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Upon the Court granting the Order to convene
meetings, the company will send out notice
summoning the meetings to every scheme
creditor. The notice will be accompanied by an
Explanatory Statement detailing the proposed SOA.
The company will have to obtain approval from at
least 75% in value for each class of creditors to file
for application for Court to sanction the SOA.
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The company will apply to the Court to sanction the
SOA. Once the sanction has been granted, the SOA
willbecome binding on all scheme creditors, including
the dissenting creditors.

The SOA is largely a Court driven process and can

prove to be a more costly approach to restructure
the company.
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Should you have any queries or require more
information, please do not hesitate to contact us. CONTACTUS
RSM Malaysia Kuala Lumpur Main Office
5th Floor, Penthouse, Wisma RKT
Mr Arul Gunendran Block A, No.2 Jalan Raja Abdullah
Executive Director Off Jalan Sultan Ismail,
arul.gunendran@rsmmalaysia.my 50300 Kuala Lumpur, Malaysia
Tel :+603 2610 2888

RSM Malaysia Johor Bahru Office
Suite 16-02, Level 16, Menara Landmark,
Ms Ting Ying Yi No 12, Jalan Ngee Heng,

Manager :
Lo . 80000 Johor Bahru Johor, Malaysia
ingyi.ting@rsmmalaysia.m ‘

YngyrEng Y Y Tel :+607 276 2832

General Email: askus@rsmmalaysia.my
Connect to www.rsmmalaysia.my
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RSM Malaysia (AF:0768) is a member of the RSM network
and trades as RSM. RSM is the trading name used by the
members of the RSM network.

Each member of the RSM network is an independent
accounting and advisory firm each of which practices in its
own right. The RSM network is not itself a separate legal
entity of any description in any jurisdiction. The RSM
network is administered by RSM International Limited, a
company registered in England and Wales (company
number 4040598) whose registered office is at 50 Cannon
Street, London, EC4N 6JJ.

The brand and trademark RSM and other intellectual
property rights used by members of the network are
owned by RSM International Association, an association
governed by article 60 et seq of the Civil Code of
Switzerland whose seat is in Zug.

© RSM International Association, 2020
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